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PUBLIC AND HEALTH SECTOR LEGISLATION AMENDMENT (RIGHT OF RETURN) BILL 2018 
Second Reading 

Resumed from 15 August. 
DR M.D. NAHAN (Riverton — Leader of the Opposition) [3.27 pm]: I am the lead speaker for the opposition 
on the Public and Health Sector Legislation Amendment (Right of Return) Bill 2018. We will be supporting the 
bill, but perhaps with an amendment subject to debate. 
The Premier flagged this bill some months ago as part of his so-called public sector reform. It is a very, very 
strange action to come from a Labor government, because, in essence, it is a legislative instrument to take away 
people’s contractual rights. There are 268 public servants in the senior executive service who currently have the 
right, at the end of their contract, to go back to the public sector with permanency. That is about 72 per cent of 
people in the SES. This bill will take away that right from them without compensation or a trade-off. This 
legislation will take away a right that people have currently, and have had for some time, and they have entered 
into a contract in full consciousness and expectation of that. This bill will take away that right without 
compensation and without a trade-off. That is what will happen. 
A Labor government is doing this—a Labor government that has made a great deal of noise about putting forward 
policies on reducing casualisation in the workforce generally. It specifically announced a policy in the last budget 
of moving 13 000 people on casual arrangements to permanency and of expanding that to 23 000 people. In the 
context of its overall policy, it wants to move people from casual to permanent status, and 23 000 public sector 
casual workers to a permanent arrangement. Yet with this group—who are people, by the way; they are casual in 
the sense that they are all on three-year to five-year short-term contracts—the government will take away a right 
without providing compensation. This is the Labor Party that says it is out there for an open, transparent and fair 
industrial relations system. This is a Labor Party with most of its union members in the public sector, not including 
the senior executive service; I will get to that. This is a Labor Party that is worried about casualisation and equity 
and fairness in the process, yet it is ripping away a right without compensation or trade-off. Clearly, it will make 
these 286 people or 1 000—that is eventually how many there will be—worse off. When we asked the advisers 
why and what the gain to the public sector would be, they could not tell us. We asked what the savings would be; 
the advisers did not know and could not tell us because they have not been estimated. We asked why this is being 
done, and the advisers said because the government had said to do it. We asked whether there will be gain to the 
departments in terms of administration and flexibility—although casualisation is really driven by employers’ 
demand for flexibility, so I do not expect this Labor government to rate flexibility highly—but the advisers could 
not identify even that. 

So what will the Public and Health Sector Legislation Amendment (Right of Return) Bill 2018 do? In 1994, the 
government of the day decided to create a senior executive service to administer and provide advice at the highest 
level. That was for the public sector; the Department of Health has for its bureaucrats, if you wish, mirror 
legislation. It does not apply to government trading enterprises or highly paid specialist areas like doctors, nurses 
and others. The SES was first mooted in the 1980s, under the Burke and then Dowding governments. I think the 
commonwealth did it first, but most states moved to a senior executive service. It was a good idea. One of the 
objectives was to provide a pathway for people to come into the public sector earlier in their career and work their 
way up, and also allow people to come from outside into the public sector. It was a good idea. In the 1990s, when 
this was put in place, public servants had permanency. They also had a very beneficial superannuation program. 
All members of the SES were on contracts of generally three to five years, but that varied depending on the nature 
of the department. So one of the conscious efforts to encourage people to move from the public sector into the 
SES was that they could do so and retain their right to go back to the public sector on permanency. That has been 
the case for 24 years. Other states and the commonwealth have taken that away. Some of them cap it; some have 
taken it away. This bill will take it away. It will do so under transitional arrangements; that is, people who are in 
other than their first contract with the SES have to make a decision in six months whether to choose to vacate their 
SES position and accept permanency back in the public sector, or lose permanency. The people in the SES with 
permanency—those who have come from the public sector—have two years to make a decision, or if their contract 
is shorter than two years, they have the duration of the contract to make that decision. That is the essence of the 
bill. Other people have done this. During consideration in detail, we will to try to find out the benefits of this. 
Theoretically, the government should be able to identify some, but will there be savings, what will the level of 
flexibility be and what will the trade-off be? Why is the government using a legislative means to take away 
a contractual right in an industrial relations instrument? That is something, by the way, that has never been done 
anywhere else. I have never heard, except in the Shop, Distributive and Allied Employees Association, of a right 
being traded off without getting something in exchange that the rank and file thought would be of higher value or 
compensatory. But that is what the government has done. We find that strange for a Labor government, particularly 
as at the same time it is committed to permanency in the public sector. 
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I will quote some of the comments and verbiage attributed to the Minister for Commerce and Industrial Relations, 
Hon Bill Johnson, who said in a media statement titled “Thousands of State Government workers to receive 
job security” — 

• Up to 13,000 public sector staff will be considered for permanency 

• In the next year, the total could rise to 23,000 

• Continuity of experienced staff key to delivering better services to the community 

Why does this apply to the public sector, and not the SES? I do not know. Why? 

Hon Bill Johnson also stated — 

It also highlighted that many Government workers, who provide vital services to the community, were 
only employed in a casual or fixed-term basis, — 

That applies to all members of the SES, other than those who had permanency in the public sector — 

despite their jobs existing for years. They deserve a fair go. 

That is a quote. Why do public service workers deserve a fair go, as defined by permanency, but in the case of the 
SES the government is removing permanency without compensation, without trade-off and, I understand, without 
negotiation? We asked the advisers about the consultation that had taken place. We were told that the 
Community and Public Sector Union–Civil Service Association of WA was told it will happen. There was no 
negotiation; the government said this was what it was going to do. Geez, that is the modern Labor Party—
“Here’s what we’re going to do.” The government had a round table with select SES people who were told this is 
what will happen. 

Members have to understand that the SES is not in a very strong bargaining position. Although its members have 
a fixed-term contract, often of three to five years, they can be fired with four weeks’ notice and a payout. So if 
someone squawks out, they can be out; in fact, in recent times quite a few have and that has happened to them. This 
government has actually exceeded its election commitment on this. When the Labor Party came into government, the 
SES was about 500 full-time equivalents strong; we understand it is now down to about 373—a very large reduction. 
So people in the public service will be looking around and saying, “We’re the only ones left here. If they want to do 
this—take away our right through a legislative means without a trade-off—they can do it. You know what happens 
if we squawk? We are out the door.” 
This bill will also change compensation payouts. The current policy is that SES people are paid out according to 
their total income, including benefits like cars and superannuation. This is changing it back down to salary. We 
support that. It is a logical move; it is appropriate action. They are paid up to four months for each year remaining 
in their contract, up to 12. That is an appropriate policy. In fact, it is generous. In the public service, the payouts 
are based to a large extent on how many years they have served, rather than what they have yet to serve—because 
they are permanent, there is no end to their contract. It is also up to 12 months. 
There will be a whole range of other implications. Last year, we were told that 49 senior executive service members 
went back to being permanent. That is quite a bit. Of the people who currently have the right to do so, just shy of 
20 per cent of them took it up last year. We will be exploring in consideration in detail the numbers relating to that: 
that is, how many people have taken it up; how many are expected to do so; what the savings will be from this; 
whether there are issues relating to people’s superannuation and other factors; and whether this is going to be done 
or put in place for people outside the public sector and the health sector, such as in government business enterprises 
and more widely. Our view is that the state should be fair to its workforce, and the SES is the state’s workforce. The 
Premier is wont to decry them and denigrate them as fat cats. That might be popular, but these are the fat cats on 
whom we rely to deliver services. In fact, the release last year in the press was headed “Fat cats under the hammer”, 
or something equivalent. The real issue here is: Why is the government doing this right away? Why does it not 
grandfather it in; that is, why does it not do it when the contracts for existing members of the SES come up, rather 
than taking it away mid-contract? Since all the SES are on contract, why does the government not wait until the end 
of the current contract for each of them—280 something—and take it away at that time? When the government of 
the day enters into a new contract with the SES, it can say, “You can go back to your permanent arrangement or 
you can decide to stay in the SES and lose permanency.” That would be a fair and equitable way to do it. 
A government that is committed to fairness in the industrial relations system would leap on it. In fact, it would not 
have to be forced to do it; it would be the appropriate thing to do. 
We will explore a range of other issues in consideration in detail. We will support this legislation, noting, however, 
that it is a very odd thing for a so-called Labor government to take away a right. This is not the first time it has 
done this. The government similarly overrode the State Administrative Tribunal’s wage determinations. That was 
completely unnecessary for this year, because SAT gave no wage increases to the people who applied anyway. 
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We rushed legislation through to prevent SAT from issuing an above-zero wage increase for select members for 
whom salaries are determined, when SAT had already decided to do that before the legislation passed the 
upper house. It was an unnecessary overriding of SAT. Again, that was an act by a Labor government to override 
the independent umpire on wage determination; it was a Labor government overriding the independent agency 
established to set wages for select people. It overruled SAT, and unnecessarily so. The government did need, and 
we supported it, the policy of freezing those wages, but it should have put the act through only if it was necessary. 
However, it chose to do it for the period of the government. The government has a predilection to rush.  
Why would it do this for the SES and yet give permanency to the public sector? Why the duplicity of approach? 
It has one approach to one section of the public service—the senior executive service—and a completely opposite 
one to the public sector. The SES is less than 400 strong and the public sector has over 100 000 people. If the 
government were really going to effect change and was after savings, it would go after the 100 000 and not the 
400, particularly since the 400 are on short-term contracts and can be got rid of with four weeks’ notice. Those 
can be adjusted very easily. Why is the government doing it? Call me cynical or paranoid, but I suspect it is because 
of the union difference between the two groups of people; that is, the SES is overwhelmingly non-unionised 
whereas the public sector—at least some departments—is overwhelmingly unionised and very influential in the 
government’s ranks. Indeed, many of those unions determine who is preselected in the seats currently occupied by 
the people opposite. That is the duplicity here of arguing for permanency for tens of thousands of people in the 
public sector, which will clearly undermine flexibility, while at the same time removing, through legislative 
instruments, a right of permanency for people in the SES, as determined by the relative unionisation of the two. 
That is no way to run a public sector. I am sure the Premier will say that that had nothing to do with it, but we have 
to explain this behaviour somehow. Yes, the SES is well paid, but where the two groups meet, they are not. Some 
level 9 FTE positions are in the SES and some are not. The difference between the pay of a level 8, which is always 
in the public sector, and a level 9 is not huge. We are dealing, at the margins at least, with hardly any difference 
in pay. Why is the government trying to give permanency to one and trying to remove permanency from the other 
through a legislative instrument? That needs to be explained. 
This is in all our interests because we all have an interest in the good management of the public sector. The state 
must necessarily deal with very large bureaucracies in the delivery of health, education and child protection. There 
is also police and corrective services, although they do not apply in this case. The state administers a massive 
health system. A lot of the people who will be affected by this are in the health system. We rely on the SES to 
deliver high-quality services. We need the best. In recent times we have seen absolute corruption spring into the 
health department. That is how we have to describe it—just total, systemic, longstanding corruption in the health 
department. It has been going on since the early part of the 2000s or beyond. Some of those people have been 
working there for a while. The data from the Corruption and Crime Commission inquiry focused on recent years 
because that data was fresh. It highlighted transactions, gifts and overseas trips that took place in the 2000s. We 
do not want that. In order to prevent it, we have to have the best system and the best people possible in their ability, 
competence and moral standing. When we do not have a system that procures that, it is open to dysfunction.  

Another major function of the SES, which has always been a trade-off, is that we want an SES that is committed, 
to a large extent, to good public sector management and to providing forceful and fearless advice to the government 
of the day. It is absolutely imperative that the government of the day is provided with forceful and fearless advice. 
One of the legs of our government system is that the public sector has a degree—it varies, very appropriately—of 
independence from government. That includes the senior executive service. The reason that system has been put 
in place is to separate the decision-making of ministers from the decision-making of senior executives. The 
minister often has input into the selection of the chief executive officer of the SES, and maybe some other persons 
under the CEO, but that does not extend very far down the structure of the SES, and appropriately so. 

In the 1980s in particular, there was an absolute rorting of the system. I add that that was before the growth of the 
SES. Political operatives were parachuted into the public sector and participated in some of the basically corrupt 
decisions which were made at that time and for which this state is still paying—witness the Bell Group litigation. 
We need a public sector that has the quality people, systems and oversight that will enable this state to avoid that 
situation in the future. 

Therefore, it is in all our interests that we get the industrial relations system for the SES right. We need to ensure 
that the members of the SES are treated objectively and honestly, are paid well, and abide by the contracts that 
they solemnly enter into. However, this bill rips up one aspect of that. I do not know how important permanency 
is to people. To some people, it might be very valuable; to others, it might not be very valuable. Under this 
legislation, an SES member who decides to go back to their old position in the public service, which may have 
been a level 8, but who is now at a higher level in the SES, will not have the right to return to their old position. 
We do not know how valuable that is. The government by this legislative instrument is proposing to take away 
a right in an employment contract. I think that is almost unprecedented in this state. We would argue that the 
government should grandfather this provision so that it will apply only to contracts that are signed by new entrants 
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to the SES. We propose to move an amendment during consideration in detail to put that in place. We will be 
seeking an explanation from the Premier about how he can justify, particularly with his Labor hat on, using this 
legislative instrument to take away a contractual right without any compensation or trade-off. We also want to find 
out whether the Premier intends to implement this same provision elsewhere. With those comments, we will 
explore this further during consideration in detail. 

MR M. McGOWAN (Rockingham — Minister for Public Sector Management) [3.53 pm] — in reply: 
I assume there are no further opposition speakers on the Public and Health Sector Legislation Amendment 
(Right of Return) Bill 2018—if there are, bad luck, because I am on my feet. 

I thank the Leader of the Opposition for his indication that the state opposition will be supporting this bill. In 
answering some of the questions posed by the Leader of the Opposition, I will go through some of the aspects of 
the bill and explain the reasons behind the various clauses. 

This bill will remove for senior executive service officers in the public sector their right of return to their old position. 
That right has existed for 25 years ever since the Public Sector Management Act was passed in 1994. The basis for 
removing that right is that, after 25 years, that right of return is no longer required. It was originally put in to provide 
an attraction incentive for public servants to apply for positions under what was then the new SES. I suspect that 
very few, if any, of the people who were attracted to join the SES 25 years ago on the basis of that mechanism are 
still in the SES. However, in removing that statutory right of return, we are proposing to provide a two-part safety 
net. First, there will be a six-month transitional opportunity for current SES members to exercise their right of return. 
It will be well communicated to SES members that they have that six-month opportunity and that, at the end of that 
period that opportunity will expire. Second, a person who is promoted from the ranks of the public service to the 
SES will be given a two-year opportunity to exercise their right of return to their old position. 

The second aspect of this legislation is to restrict the compensation payable to members of the senior executive 
service and the health executive service for early termination of their contract. There has been significant 
community concern about the compensation paid to people in the SES whose employment has been terminated. 
The reality is that every government in Australia pays people out in these circumstances. We are proposing to do 
two things to deal with this situation, one through legislation, and the other through policy. The first is that under 
this legislation, the maximum entitlement for an SES member whose contract is terminated will be 
12 months’ salary, as opposed to the current 12 months’ remuneration. I add that salary comprises only a person’s 
actual pay, whereas remuneration may include things such as cars and allowances. The second is that through 
a policy initiative that this government put in place in the middle of last year, a person whose contract has been 
terminated and who has one year left on their contract will be entitled to four months’ salary; a person who has 
two years left on their contract will be entitled to eight months’ salary; and a person who has three years, or more, 
left on their contract will be entitled to a maximum of 12 months’ salary. The expected saving from this legislation 
change is 15 per cent per compensation payment. If we add the impact of the policy change, the saving would 
roughly double to 30 per cent over the 18 months we have been in office. It will be a saving on payments made to 
people who leave the senior executive service and, for whatever reason, receive a payment. It will be a 30 per cent 
saving in total. Most people would think that is a reasonable thing to do. People will still get some compensation, 
but the amount will not be as great as it was before. 

The other part of the bill will eliminate the right of return, except in the circumstances that I outlined earlier. I heard 
the arguments of the Leader of the Opposition, but a number of reasons are behind this. Firstly, it is a contemporary 
workplace arrangement. In the private sector, people promoted into management positions do not have an 
automatic right to return. They do not. It is just the reality of what happens. If they are promoted into a management 
position, they do the management job to the best of their ability. That is what happens. If people work for 
a company in the Perth CBD and get promoted into a senior position, they do not retain the right to go back to the 
old job that they might have had. The reason is that if people are promoted into a management position, they should 
be devoted to and focused on the job at hand, not always looking backwards, thinking that they might go back to 
the other job. It is the same in the public sector. We want people who are devoted to the job that they are doing. 
That is contemporary employment practice. I cannot think of a private-sector employer whose employees retain 
the right to go back. 

Secondly, it replicates legislation in place in most parts of Australia. I will take members through public sectors 
around Australia. People in the public services of the commonwealth, the Australian Capital Territory, New South 
Wales, the Northern Territory and South Australia have no right of return. The majority of states and territories have 
no right of return. Various governments have done this over the years. The South Australian Labor government 
brought it in in South Australia in 2009. An interesting statistic is that the states without a right of return have a far 
higher degree of women in the senior executive service than states that have a right of return. Under contemporary 
workforce arrangements, people should be devoted to the position they are filling and not thinking about how they 
might go backwards or somewhere else. 
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Thirdly, a whole range of people in the senior echelons of the public sector do not have the right of return. Some 
do and some do not. It is an equity initiative to ensure that people who sit alongside one another have the same 
rights and responsibilities. In the Western Australia Police Force, the Department of Fire and Emergency Services 
and the Department of Education, people in the senior echelons—because of existing arrangements—do not have 
the right of return. Police officers do not get promoted to a commissioned rank—assistant commissioner or what 
have you—and have the right to go back to superintendent. It would be nonsensical—one day everyone is 
answering to you and the next day you are answering to them! It would be a strange phenomenon for people in 
a uniformed position to have that right of return. In the Department of Fire and Emergency Services or the police 
it would be a very strange thing. In my old—very dated—role, when I was a naval officer, someone who was 
promoted from lieutenant commander to commander did not retain the right to go back to lieutenant commander. 
They are promoted and carry out the role they are given. They aim for further promotion and do not think about 
how they will go backwards. It is not exactly a modern and contemporary management practice to think about how 
to step backwards into a lower responsibility role, which will be kept open. 

Fourthly, this is sensible because public sector agencies will not have to keep positions open for someone to come 
back to. That is, once someone is promoted into the senior executive service, they are there. The agencies will not 
have to keep their previous positions available, which is an unusual thing to keep open. It would be just another 
difficulty for a public sector manager to contend with. As I have said, the vast majority of public sector managers 
in Australian states and territories are currently under this arrangement. We are currently catching up with what is 
in place around Australia, which was put in place by various Liberal and Labor governments. Neither one side nor 
the other is the author of this. It is common across the political divide. I do not think it is a particularly political 
thing. It is just sensible contemporary management of the senior echelons of the public sector. 

In absolute terms the bill will save the state money because of its restrictions on payouts for senior public servants 
when they leave, which is a good thing and, in my view, reasonable. It will ensure that we have contemporary 
management practices in the senior executive service for the reasons I went through before, with the safety net that 
when someone is appointed to a higher-level position from a lower-level position, they will have two years during 
which to go back. That is a reasonable safety net. Those people who currently have the right of return will be able 
to return to the lower-level position, if they want, within six months of this legislation receiving royal assent. 

Although I realise that the opposition is not listening, I will bring one more example into it. It is an unusual thing 
for me and the SES. I am unaware whether anyone who is a level 8 retains the right to go back to a level 7 position, 
or whether lower positions are kept open for people promoted to level 5 positions in case they do not like the 
level 5 position. They are not. People who join the senior executive have had a special right that is not available 
to people who are at level 8 or lower. To me, it is unusual that that would exist. I do not see why the vast majority 
of people who work in the public sector do not have this right but those at the very top do have it, which is another 
equity argument. I am happy to answer any questions the opposition might raise in the consideration in detail stage. 
I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 4 put and passed. 

Clause 5: Section 58 amended — 
Dr M.D. NAHAN: This is the only clause of the bill with which I have an issue, so we can get this done very 
quickly. Perhaps there are technical reasons for it being done this way, but there are two sets of transitional 
arrangements. It is my understanding that, firstly, people on their first contract will have two years to decide, but 
the remainder in the senior executive service will have six months. I am concerned that this will alter people’s 
existing contracts. Implicit in those contracts is that they have the right not to go back to a certain level, but to go 
back to their old level, and will be floating around. The issue is not that they will be going back to a certain level; 
it is about maintaining permanency in the public sector. Instead of having this type of transitional arrangement, 
did the government consider making the changes when and if people with existing contracts sign new contracts? 
Instead of this transitional arrangement, did the government consider having it apply—that is, people losing their 
permanency—upon signing the new contract entered into after the start of this bill? 

Mr M. McGOWAN: I think I understand the point the Leader of the Opposition is making. Essentially, he is 
talking about two things. One is about people who, post the passing of this legislation, seek promotion into the 
senior executive service. They will have two years in which to elect, if they do not like the role—if it is not what 
they thought it was going to be, if they do not like the responsibility or if they prefer their old life—to go back. 
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That is a pretty important safety net that does not exist in any other state. I think the member’s question is not 
about that group; I think he is talking about people already in the senior executive service who, in accordance with 
this clause, will have six months to elect to go back if they wish to do so. My expectation is that very few people 
will take up that opportunity. In fact, currently, very few people exercise the right to go back to their old role. 
Under the Public Sector Management Act currently it is a rare thing. If it does happen, it is pretty disruptive when 
someone who is a senior manager or perhaps even a CEO of an organisation goes back to, say, a level 7 position. 
I do not think that it is in the interests of the organisation, and it is probably not in the interests of the employees 
or that person. Under this clause, they will have six months. I think that is a fair transition period. The option that 
the Leader of the Opposition suggested would be fairly cumbersome and time-consuming, and take a long time to 
kick in. If we give a six-month period for people to exercise that right, that is fair, but I think very few people will 
exercise that right. I would be surprised if more than a few did so, but if the Leader of the Opposition wants to 
keep asking questions on this, I will take some more advice. 

Dr M.D. NAHAN: The Premier can confirm the numbers, but we were informed that about 49 people took the 
option in 2017–18, which is a little shy of 20 per cent of the total number of eligible people currently. I think the 
eligible number has declined, but that is just south of 20 per cent. That was surprising. Could the Premier tell me 
whether that was because of significant changes in the public sector at the time and whether that would be an 
atypical number? 

Mr M. McGOWAN: It was very atypical. There are two reasons for that. The first is the machinery-of-government 
changes in which, obviously, a whole bunch of agencies came together into a more effective shape for the public 
sector. Some people took the opportunity to get out. They might not have liked it. They might not have liked the 
additional responsibility—whatever it might have been—and they took up that opportunity. I do not expect a big 
reorganisation of government again, certainly not while I am Premier, of that magnitude, although there might be 
smaller things. The second reason is that there was a reduction in the size of the SES. People knew the SES was 
declining, and perhaps people perceived that workloads might have increased, so they took the opportunity to go 
back to their old positions. 

Dr M.D. NAHAN: Again, the Premier is right, but my concern relates largely to people on more than their first 
contract. Two years is quite generous for those on their first two-year contract. But some people have existing 
contracts with the state, and implicit in those contracts, if not explicit—I cannot say—is that they have the right to 
permanency. Of course, if a person is a CEO or is very high up, they will not take that; but if a person is new to 
the SES, like most people would be, that is a considerable issue, particularly if they are mature in their career. It 
might also impact on superannuation, although I think most Gold State superannuants would have moved 
through—I cannot say that. But would it not be more equitable and consistent with industrial relations if this were 
grandfathered in—that is, make the change when the contract is changed so that they enter into a new SES contract 
knowing full well that they will lose their permanency if they sign the contract? Would that take much longer? 
Would it cost very much more? I think that is more consistent with the way we run industrial relations, rather than 
having this legislation, which takes that right away from them with only six months’ notice. 

Mr M. McGOWAN: The Leader of the Opposition makes a reasonable point, but I will make a couple of points. 
First, the right of return does not exist for everyone in the public sector. If a level 5 employee wins a level 7 or 
level 8 job, they do not have this right; so, 95 per cent of the public sector does not have this right. A whole bunch 
of people in the SES—in the police, the Department of Fire and Emergency Services and the Department of 
Education—do not have this right. Only a few people in a relatively privileged position have this right that no-one 
else in the public sector has. If I were a level 8 planning officer in the Department of Planning, Lands and Heritage 
and I had won that job from, say, being a level 5, 6, or 7, I would not have the right to go back to that other position. 
Very few people have that right. Secondly, this was put in place 25 years ago under the Public Sector 
Management Act to ensure that there was an incentive for people to join the SES. I would be very surprised if 
anyone who took that up 25 years ago is still in the SES—maybe the advisers can advise me on that. That right was 
put in the act for those people at that time, and it probably should have been grandfathered back then. I will not 
question why Richard Court did not do that in 1994. In any event, it probably should have been, but it was not. By 
“grandfathered”, I mean it probably should have had an expiry date. That should probably have occurred back then. 
If the option that the Leader of the Opposition is suggesting comes to fruition, it will take five years to filter this 
into effect, and that would be an administrative burden. The fact that we give people six months to make the decision 
if they wish to is probably better and easier for the management of the public sector than the option the Leader of 
the Opposition is suggesting. 

As I said to the Leader of the Opposition in my earlier answer, he must remember that agencies need to leave these 
spots available for people. There are 300 people in this position. That is potentially 300 positions left available 
inside agencies for this opportunity, which is obviously a burden on agencies. I would rather just resolve it. It is 
fair to give people six months to make their decision and let agencies move on. 
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Mr A. KRSTICEVIC: The Premier indicated in his answer that a level 5 person going to a level 8 position, for 
example, will not have the same protection. When someone goes to a level 8 position from a level 5 position, will 
it be for a fixed period only or will it be a permanent level 8 position that they go to? In this case, for a SES person, 
it will be for only the length of the contract. I wonder how the Premier can equate those two to be exactly the same. 

Mr M. McGOWAN: For whatever reason, a range of people in the public sector are permanent and a range of 
people are fixed-term employees. Neither of those groups of people has the right of return. The point the member 
is making is that those people who are permanent are in a different situation from people who are in the SES. I can 
see the member’s point, but there are also people across the public sector who are not permanent—they are 
fixed-term employees for whatever reason—and they do not have that right either. All this will do is ensure that 
those people in the most senior positions in the public sector are—the way I put it—devoted to the role they are 
doing rather than thinking about going back to their old job. I personally think that that is contemporary practice. 
People should be devoted to what they are doing if they are in management. If someone is in management that is 
what they do: they focus on the job they have to do in whatever the agency. As I said to the Leader of the 
Opposition earlier—he might not have heard me—this is currently the case in a bunch of agencies; they do not 
have the right to go back. A senior police officer does not have the right to go back, yet a senior officer in the 
Department of the Premier and Cabinet does. How is that fair and right? How is it right that a senior officer in 
education does not have the right to go back, yet a senior staffer in health does? How is that fair? All this will do 
is create a level playing field in those roles and make sure that if people want to take on a management job they 
devote it to being a manager. 

Dr M.D. NAHAN: I think some of the Premier’s examples do not hold in the sense that if a permanent 
public servant moves from level 7 to level 8, the level 7 position is not held for them, but they hold a permanent 
level 8 position. They are permanent to that substantive position of level 8. A position does not have to be held, 
because the issue is not whether a position is held—the issue is permanency or the loss of permanency. It is 
probably not as valuable as it used to be, but it is an asset that is implicit in the contract. If a police officer moves 
up to a senior rank, they are a sworn police officer and have permanency. The issue is not about holding a position, 
although I accept that the simple tenet of this reform is to help people move from the public service to the senior 
executive service. It clearly has worked because 72 per cent of people in the SES have come from the public sector 
or thereabouts. I accept that probably not too many people who entered it 25 years ago are still there. However, 
I think Mal Wauchope, who has left, was there for 40 years. There might be a few more. 

Mr M. McGowan: I don’t think so. I can’t think of anyone. 

Dr M.D. NAHAN: Probably not. Another guy who ran the Department of Parks and Wildlife was there forever. 

Mr M. McGowan: Unfortunately, he passed away. No, the other one—Jim. 

Dr M.D. NAHAN: Yes, Jim left recently, but there were a few. 

My issue is not that. I accept that the time of the right to take the permanency has come. I accept that sworn police 
officers are a completely different kettle of fish, as are nurses et cetera. Our concern is that this is a legislative 
instrument to override contracts. I would have thought that the Labor Party would support the argument that we 
should not do that if it is of value. I accept the Premier’s argument—I think the advisers have told us that they 
have no idea, but they do not think that many people will take it up, but last year nearly 20 per cent of the people 
who were eligible did. The Premier told us it would take five years to phase in. What would be the relative cost of 
grandfathering this in—that is, waiting until new contracts are signed, or putting it in place for new SES members 
or renewing SES members rather than introducing the proposed system? 
Mr M. McGOWAN: Opposition leader, I do not know whether there is any way of determining a saving out of 
this. This aspect of the Public and Health Sector Legislation Amendment (Right of Return) Bill is not about making 
savings; it is about continuing the professionalisation of the management of the public sector. I made a bit of 
a mistake earlier when I said agencies would have to leave positions open to people. The reality is that if someone 
wanted to go back, agencies would have to find a position—a position would have to be created for them. I think 
that would be unique amongst major employment organisations in Australia, bar the other couple of state 
governments that still have this arrangement. That is why the current situation here in Western Australia is an oddity. 
The savings will come about from changing the payouts for people who might leave. That is where the savings 
will come in. As I indicated in my second reading speech, the measure in the bill plus a policy initiative we put in 
place last year to limit the payments to four months for someone in their final year of service, eight months in their 
second final year of service or 12 months for three years left of service will save about 30 per cent on those 
payments. That is in the millions of dollars. That is where the savings will come in. I do not know that I could 
define what the savings would be in this case. 
Mr A. KRSTICEVIC: The Premier indicated it would take five years. There are 268 SES people who are eligible 
for this. Can the Premier give us a breakdown of how many SES people have one, two, three, four or five years to 
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go? I assume they are not all five-year contracts; some will obviously be a lot less. Of the 268, can he give us 
a breakdown of the number of whole years of their contract? 
Mr M. McGOWAN: I am sorry; I do not have that information at hand. We do not know that. This is not 
parliamentary estimates where I can give the member supplementary information; he will need to put a question 
on notice for that. 
Mr A. Krsticevic: Do you have an estimate or a rough idea? You indicated five years. 
Mr M. McGOWAN: I said five years because that is the maximum contract. The member could probably divide 
that 268 people by five to work out how many are in each category. If the member wants to put a question on 
notice, I am more than happy to answer it. 
Clause put and passed. 
Clauses 6 to 13 put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
MR M. McGOWAN (Rockingham — Minister for Public Sector Management) [4.26 pm]: I move — 

That the bill be now read a third time. 
DR M.D. NAHAN (Riverton — Leader of the Opposition) [4.26 pm]: I will be very quick on this. We have 
gone through most of the issues. The opposition supports the legislation. We had what I think is a very valid 
concern that in essence the Public and Health Sector Legislation Amendment (Right of Return) Bill will take away 
the right of people in the senior executive service—over 70 per cent—to go back to permanency. The issue is not 
about going back to a position, but to permanency. For most people in the public service, historically, that has been 
a very, very valued asset. This will take that away with six months’ notice. I readily accept that for people high up 
in the senior executive service, it will not be reasonable to go back because the pay differential will be so large. 
But for some on level 9 or one above—I forget what the level is called—will be an option, particularly if they have 
Gold State superannuation, for example. It is a valuable asset for some, and we are using a legislative instrument 
to take it away for no apparent, measurable at least, savings. There are theoretical benefits, but not many because 
if most of these people choose to go back, they will not go to a position; they will have to find a position for 
themselves, often having to accept an offer of redeployment or something similar. It is very uncomfortable. Even 
in the public service nowadays, if people do not have anything to do and they sit around doing nothing, they are 
not there long. 
Our problem is with the rule of law and the sanctity of contracts. The industrial relations system means that 
people’s rights are not taken away without negotiation; and, if a valuable asset is going to be negotiated away, 
people should be left at least as well off, if not in a better position. But this bill does not do that. The government 
of the day has chosen to do this. I think it is going against its basic labour principles, particularly when that is 
contrasted with the way it is approaching permanent public servants, who, by the way, have permanency. The 
government is enhancing the level of permanency in the public sector, but this bill is taking it away. That is a very 
strange event. We put forward a suggestion for a phasing out—that is, for permanency to change upon entering 
into a new contract. The government chose not to do that. It is in government. One of the rules is that a party 
should not govern from opposition, because it does not have access to all the information and the details, 
particularly of that complex, but not-too-complex, bill. We chose not to move the amendment. The Premier chose 
an alternative way. He is in government; he can choose to do so. 
All I can say is that the senior executive service is one of the most important assets of the state in the sense that it 
is largely in charge of administering most of the essential services of our state. We need the best. There are clear 
signs that we have some rotten apples in it. I hope they are limited to just a few. We need to make sure that we 
have a senior executive service that attracts, retains and promotes the best. When rights are taken away in the name 
of “fat cats”, it does not help. It might be popular out there. It might get headlines in The West Australian or other 
newspapers. The public does not like highly paid public servants. By the way, the public does not like politicians, 
highly paid or otherwise. Nonetheless, these people are really important to us and we have to make sure that we 
treat them fairly, objectively and appropriately, but not overly generously. 
Question put and passed. 
Bill read a third time and transmitted to the Council. 
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